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Shawn Hartnett pleaded guilty to one count of possession with intent to
distribute MDMA (“ecstasy”) under 21 U.S.C. §§ 841(a)(1) and 846 and received

a 30-month sentence. He conditioned his plea on retaining his right to this appeal.

This disposition is not appropriajte for publication and may not be cited to or
by the courts of this circuit except as provided by Ninth Circuit Rule 36-3.



He challenges the district court’s denial of his motion to suppress the roughly
20,000 tablets of ecstasy found in the luggage he carried in his private, First Class
cabin on an Amtrak train.

Hartnett contends that the district court erred in finding that he consented to
the officer’s sniffing his suitcase, which resulted in the detection of the odor of
marijuana from a prior use of the luggage. That discovery established probable
cause to obtain a warrant to search the suitcase.

Whether an encounter is consensual depends upon the totality of the

circumstances. See U.S. v. Drayton, 536 U.S. 194, 201 (2001). The applicable

test for encounters like this, that take place on means of commercial
transportation, is whether a reasonable person would feel free to decline the
officer’s request to search or to otherwise terminate the encounter. Florida v.
Bostick, 501 U.S. 419, 426 (1991).

This encounter took place in portion of the train where only Harnett and the
officers were present. There is no indication, however, that the officers attempted
to intimidate or to coerce Harnett into acquiescing to the sniff of his luggage. The
officers spoke in a polite tone of voice and did not brandish any weapons.

Additionally, when Harnett rebuffed their initial request to search the cabin by



asking if they had a warrant, the officers truthfully answered that they did not and
then respected Harnett’s wish that they not search the cabin.

Looking to the totality of the circumstances, the district court did not err in
concluding that the encounter was consensual, because a reasonable person in
Harnett’s position would have felt free to decline the officers’ request to sniff the
luggage or to otherwise terminate the encounter.

AFFIRMED.
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